INTRODUCTION
In the wake of growing disillusionment as to the efficdcy of deterrence,' rehabilitation, 2 and incapacitation, 3 the last decade has seen a resurgence of "just deserts" as the rationale for punishing criminals. 4 They should be punished because they deserve to be punished. The quantum of their suffering should be in proportion to the seriousness of their crime, not according to any assessment of whether they are rehabilitated or when they no longer pose a threat to the community. 5 Beyond this core area of agreement, there are as many versions of just deserts as there are advocates of it. To avoid allegations that the critique of just deserts launched here is not apposite to the "real" just deserts position, the writings of its most influential spokesman, von Hirsch, 6 will be the target of attack. This article does not attempt to be a comprehensive or definitive demolition of just deserts as a basis for criminal sentencing. It is a critique of the concept from one perspective only, the neglected perspective of what just deserts might mean with respect to white-collar crime. White-collar crime is defined, according to the conventional definition of Sutherland, 7 as "a crime committed by a person of respectability and high social status in the course of his [or her] occupation."
8 For the purposes of this article, common or traditional crime means all crime which is not white-collar. The discussion will attempt to show that it follows from the philosophy of just deserts that more white-collar criminals should be in prison than common criminals. It will be contended, however, that the practical exigencies of white-collar crime enforcement make the attainment of such a state of justice impossible under the desert model. Approximate even-handedness in the way the powerful and powerless are punished can be approached, but only if just deserts is rejected as the rationale for punishment. The article will demonstrate a fundamental irony: utilitarian policies potentially can produce a more just and equitable criminal justice system than can ever be achieved by a policy of just deserts. Even though it is the latter policy which sets out with the stronger preoccupation with justice, the empirical realities of its implementation make just deserts in practice the source of profound injustice. Before we can commence this analysis, we must first come to grips with the complexity of fault for organizational crimes.
II. WHO DESERVES TO BE PUNISHED?
A large proportion of white-collar offenses are organizational crimes, 9 perpetrated by persons acting on behalf of their organization-the executive on behalf of the corporation, the government official for the department, the campaign worker for the campaign committee. Consequently, deciding who deserves to be punished is much more difficult than with common crime. There are a number of potential targets for punishment: a variety of individuals involved in the offense in the sense of doing, ordering, approving, 1 0 knowing, or negligently failing to know;" the head of the organization or the directors who have been nominated beforehand as the persons who must bear responsibility for this kind of law observance by their employees; 12 or the organization itself.
3
The problem of determining just deserts would seem to be straightforward enough with respect to the individuals involved; all who are blameworthy, no matter how many, should be punished in proportion to their blame. Even here, however, there are difficult questions of how much punishment, if any, is deserved by senior individuals who did not know of the offense, yet who had been nominated as accountable for ensuring law observance.1 4 The utilitarian rationale for punishing the latter kinds of individuals is clear; doing so encourages those with the power to prevent organizational crime to use that power.' 5 Whether individuals who do not know about a crime can ever "deserve" to be punished for that crime is a more knotty problem.1 6 While strict liability is clearly anathema to retributivists, it is conceivable that certain kinds of managerial negligence in failing to know of a problem should be blameworthy.17
The most perplexing conundrum, however, arises from the desert- HAVIOR (1975) PROB. 407 (1978) . 10 " [S] ince command differs from authorization only in terms of which party---the superior or the subordinate-initiates the conduct, one who authorizes a crime also acts with specific intent." Develo ments in the Law--Corporate Crime.-Regulating Corporate Behavior Through Criminal Sanctions, 92 HARv. L. REV. 1227 , 1266 (1979 J. 175 (1979) . 12 For a rationale for chief executive officer liability even in the absence of knowledge of the crime, see United States v. Park, 421 U. S. 658, 673-74 (1975 REV. 1099 REV. (1977 .
16 See Wilson, supra note 11. 17 Senior managers frequently set up contingencies for middle managers in the nature of "Achieve this goal but don't tell me how you do it." The senior manager may know full well that the only way the goal can be attained is by breaking the rules, so the willful blindness
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based justification for punishing organizations (mainly business corporations). There are some who argue that because a corporation cannot have a mens rea, corporations never deserve to be punished.' 8 Nevertheless, most common law jurists, and ordinary folk too, would have little difficulty with a contention that the Ford Motor Company deserves to be punished when it violates environmental laws. French has abstracted this common sense approach:
[C]onglomerate collectivities can be justifiably held blameworthy and hence differ significantly from aggregate collectivities. This accounts for the fact that excuses are often put forth for such collectivities (e.g. the Army in the case of Vietnam atrocities) while when aggregates are blamed the excuses are put forth in the name of individuals (e.g. the members of a lynch mob). Hence when we say that a conglomerate collectively is blameworthy we are saying that other courses of collectivity action were within the province of the collectivity and that had the collectivity acted in those ways the untoward event would not likely have occurred and that no exculpatory excuse is supportable as regards the collectivity. That is not to say that an individual member or even all individual members of the collectivity cannot support excuses.
19
Gross has suggested that criminal responsibility ought to apply to the organization rather than its members when "(1) [w] hat happens represents the outcome of the paltem of activities which make up its form; and (2) the quality of the outcome depends minimally on the peculiar qualities of the persons who make it possible. They are following or enacting the patterns. '20 One commentary has concluded that "just as an individual's moral blameworthiness depends on his mental processes, corporate moral fault may be said to depend on its internal processes."
'2 1 For example, a corporation may be culpable for sloppy standard operating procedures (SOPs) which provide inadequate assurances of product safety. These SOPs may have been written by a committee, many of whose members are now retired or employed elsewhere. 2 2 Hence, it can happen that while every individual within the corporation is free of blame, the corstrategy shields him from the taint of knowledge. For examples, see C. STONE, sura note 9, at 23-69.
18 See, e.g., Mueller, Mens Rea and the Corporation, 19 U. PITT. L. REV. 21 (1957) .
19 French, Types of Collectivities and Blame, 56 PERSONALIST 160, 166 (1975) . 20 Gross, Organizational Structure and Organizational Crne, in WHITE-COLLAR CRIME: THE-ORY AND RESEARCH 59 (G. Geis & E. Stotland eds. 1980) . 21 Developments in the Law, supra note 10, at 1243. 22 The general problem of aging is a common one with white-collar crimes, which may take many years to come to the surface. In 1975, authorities discovered Gulf Oil's Bahamian slush fund through which the company had channelled $12.3 million in largely illegal political contributions. Of the eleven executives with direct knowledge of the fund, only two remained with the company; three had died and six had retired. L. SOBEL, CORRUPTION IN BUSINESS 126 (1977) . [Vol. 73 poration as a whole is in a sense blameworthy 2 3 More typically, however, there are indeterminate elements of both individual and corporate blame. Who, then, deserves to be punished? Should sanctions be directed at the individuals, the organization, 24 or both?
Just deserts as a principle of sentencing provides no guidance as to how to resolve the dilemma of whether to punish the individual or the corporation. Utilitarian principles do. 25 A utilitarian decision to punish the corporation rather than the individual might be made on the grounds that it is the corporation which has the power to correct the defective SOPs responsible for the particular type of offense. It is therefore the corporation at which deterrence, rehabilitation (of defective SOPs), and incapacitation 26 can be most strategically directed. For other types of offenses it might be determined that the crime produces such a benefit for the corporation that to set a fine sufficient to deter would threaten bankruptcy, and the resultant victimization of innocent people. Individuals acting on behalf of the corporation, in contrast, are not benefitting personally, and are therefore more deterrable. Hence, in such instances the utilitarian analysis recommends the punishment of the individuals rather than the corporation. The judgments involved in deciding whether, on utilitarian grounds, to blame the individual or the organization, are complex and vary with the circumstances. Even though the problems of applying utilitariansim to the allocation of blame are beyond the scope of this article, I would not want to downplay how perplexing they are. The point here is that at least utilitarianism provides a rationale for the judgment to blame individuals or organizations, whereas "just deserts" does not.
The only way out for the disciple of just deserts would seem to be the assertion that it can never be just to blame only the corporation when there are guilty individuals, and it can never be just to blame only individuals when the corporation is also at fault. The question then be- 
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comes, what possible rationale can there be for apportioning the blame between the individuals and the corporation? A conclusion that the corporation is more to blame than individuals cannot be meaningful because corporate blame is incommensurable with individual blame. It cannot be asserted that an individual's mental processes are better or worse than a corporation's SOPs.
2 7 How can it be other than the most crass anthropomorphism to suggest that a corporation is more blameworthy than an individual, that the corporation "deserves" more punishment than the individual? A tangential problem is that crimes committed on behalf of the corporation are often not in the interests of the corporation, even though the corporation may be blameworthy in the sense of having inadequate SOPs for ensuring compliance with the law. Hence, a scientist in a pharmaceutical company might unlawfully conceal rat studies showing lack of safety for a product which he or she has discovered. 2 8 The, chances of the harm to rats also appearing in humans might be only twenty percent. If this happened, say the cost of the disaster to the corporation would be $100 million. This long term risk might be assessed as a greater liability to the corporation (/ioo X $100 million = $20 million) than the benefits from an eighty percent probability of problemfree marketing which would rake in $20 million in profits ( 8 0 o X $20 million = $16 million). For the individual, however, the revelation that his or her discovery is a failure would certainly cost a promotion. Hence, the rational cost-benefit assessment for the individual is to perpetrate the illegality, while the rational choice for the corporation is to be honest. Even though the corporation has been irresponsible in failing to adequately supervise its scientists, is it just to punish the corporation for a crime which, had it known, it would have halted as against its interests? Would it be less just to do so if the crime actually turns out to be against the company's interests (the effect on rats also appears in humans) than if it happens to redound to the firm's benefit (humans are not affected)?
Corporate crimes are often perpetrated to further the interests of a subunit when that subunit interest is not aligned with the interests of the corporation. 29 For example, a crime might be committed to increase the growth prospects for a division when corporate headquarters is attempting to contract that division and redeploy its capital elsewhere. Is it then unjust to punish the corporation as a whole? Would it be more just [Vol. 73 to punish the division? Certainly, a fine levied against the latter would constitute an artificial paper transfer of desert. The lost income from the fine will ultimately be debited against the corporation's profits, even though it is imposed on the subunit.
Conversely, a fine imposed on a corporation will harm innocent parties who do not "deserve" punishment. s0 The fine might be passed on to consumers in higher prices or to shareholders in reduced dividends. If large enough, it could cause the company to shut down a production line, throwing employees out of work and endangering the livelihood of the community which surrounds it. This, however, is a criticism which is not unique to the imposition of desert on corporations. It is a problem common to all punishment schemes, retributivist or utilitarian. Punishment of corporations is no different from punishment of individuals in the way that harm spills over into individuals with no personal fault. The families of incarcerated common criminals do not deserve to be deprived of their breadwinner.
There are unanswered questions about how much punishment is just when it is an organization which is blameworthy. The philosophical roots of just deserts are in Kant's rationale for punishment as a restoring of the equilibrium between the criminal and law abiding community members. 3 ' Von Hirsch explains the Kantian underpinning of his position thus:
To realize their own freedom, [Kant] contended, members of society have the reciprocal obligation to limit their behavior so as not to interfere with the freedom of others. When someone infringes another's rights, he gains an unfair advantage over all others in the society--since he has failed to constrain his own behavior while benefiting from other persons' forbearance from interfering with his rights. The punishment-by imposing a counterbalancing disadvantage on the violator-restores the equilibrium: after having undergone the punishment, the violator ceases to be at advantage over his non-violating fellows. 
JOHN BRAITH WAITE
restores the equilibrium of benefits and burdens.
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"Restoring the equilibrium of benefits and burdens" has always been a troubling notion. How can we talk of the pauper restoring the equilibrium of benefits and burdens in the same way as does a millionaire? The equilibrium is, in fact, a disequilibrium to begin with.
3 4 Even more fundamentally, the "reciprocal obligations" of self-restraint are rarely reciprocal. As Anatole France pointed out: "The law in its majestic equality forbids the rich as well as the poor to sleep under bridges, to beg in the street and to steal bread.1 3 5 Obversely, while corporations must restrain themselves from rigging prices, making unsafe products, and polluting the environment, such self-restraints are hardly relevant to the unemployed. Both the equilibrium and the reciprocity which are the foundations of just deserts are farcical when put in their social context. If Henry Ford II were convicted of a white-collar crime, "restoring the equilibrium" between Mr. Ford and the rest of the community would seem to open up some profound questions as to what "equilibrium" means. Restoring equilibrium might be a tall order here, but imagine if it were the Ford Motor Company which was convicted. We cannot talk meaningfully about an "equilibrium of benefits and burdens" between corporations and individuals. Corporations have different types of burdens than do individuals (e.g., fear of a takeover) and enjoy different kinds of benefits (e.g., growth in perpetuity AND THERAPY 107 (1979) . Moreover, the assumption of Kant and Rawls that allegiance is owed to the law because of a voluntary acceptance of a social contract is at odds with the empirical reality of existing societies. It is absurd to assert that, having benefited from the rule of law when it was possible for me to leave, I have in any sense consented to the law and its consequences. On this, David Hume was devastating in his essay, "Of the Original Contract":
Can we seriously say that a poor peasant or artisan has a free choice to leave his country-when he knows no foreign language or manners, and lives from day to day by the small wages which he acquires? We may as well assert that a man, by remaining in a vessel, freely consents to the dominion of the master, though he was carried on board while asleep, and must leap into the ocean and perish the moment he leaves her.
can be no meaningful balancing between individuals and corporations because there is no commensurability between them with respect to the attributes at issue. It is a nonsense to say of the punishment of corporations that "after having undergone the punishment, the violator ceases to be at advantage over his non-violating fellows" 3 6 where the latter are individuals.
The critique in the preceding paragraph is not relevant to retributivists who eschew the niceties of Kantian or Aristotelean justifications for retribution. Desert can be based on vengeance pure and simple, 3 7 regardless of any pretence of "restoration of equilibrium". For such straightforward retributivists, 38 corporations are no less appropriate a target for revenge than individuals. Let us summarize the conclusions of this section. It is agreed that "just as an individual's moral blameworthiness depends on his mental processes, corporate moral fault may be said to depend on its internal processes." '39 Such dependency, however, renders corporate moral fault incommensurable with individual moral fault. Moreover, because there is no meaningful equilibrium or reciprocity between individuals and corporations, there is no philosophical basis for calculating a proportional punishment which would restore equilibrium. Just deserts provides no rationale for choosing between punishing the corporation and punishing individuals within it, between punishing the corporation and punishing one of its subunits. Utilitarianism does provide such rationales. Now we will put aside the question of organizations which deserve punishment, and limit the discussion to the seemingly more tractable problem of consistently administering just deserts to individual whitecollar criminals.
III. PUBLIC ATrTUDES TO WHITE-COLLAR CRIME Whatever the philosophical basis of just deserts, someone has to be responsible for putting it into practice, for judging how much punishment a particular crime deserves. Advocates of desert tend to be against leaving such judgments to philosopher-kings. 4 0 Hence, judges are to be denied the discretion to impose their idiosyncratic conceptions of desert (if, in fact, desert is the criterion they would use ing becomes the ideal. 4 1 Von Hirsch recommends that maximum and minimum penalties be set down for offenses of various types, giving judges only limited discretion within these parameters. In a democratic society it is expected and affirmatively recommended that the courts and legislature reflect the will of the populace as to the punishments deserved. This section therefore proceeds from the premise that the will of the people in a democracy provides the best means of operationalizing just deserts. The next two sections will consider more elitist means. Contrary to the predictions of conflict theory, 4 2 empirical studies demonstrate remarkable consensus within the community concerning the relative seriousness of, and the relative punishments which are appropriate for, different types of crimes, except for victimless crimes. This consensus provides a firm foundation for legislators who would wish to reflect the will of the people in determinate sentences. Indeed, one study shows that the responses of people to these surveys conform with the pattern one would expect from a pursuit of just deserts. 44 Because of the high correlation between ratings of seriousness and ratings of appropriate sentences, 45 surveys of both types will be reviewed below.
Contrary to a widespread misconception, 46 there is considerable ev-idence to support the view that ordinary people subjectively perceive many types of white-collar crime as more serious than most traditional crime. Some of these studies were conducted pre-Watergate. A 1929-1958 longitudinal study 4 7 of moral condemnation of fifty types of behavior found that of the nine items which involved white-collar crime, eight were among the twenty-five most disapproved types of behavior (charging interest above a fair rate for loans, misrepresenting the value of an investment to a potential investor, misrepresentation in advertising medicines, maintaining working conditions which are known to be detrimental to employees' health, forgery, acceptance of bribes by legislators, tax fraud, and commission of arson by a landlord to collect insurance). Another early study by Newman 48 found that most members of the public recommended heavier penalties than in fact had been given to Food, Drug and Cosmetic Act offenders. A San Francisco survey by Gibbons 49 found seventy percent of the respondents to favor incarceration for antitrust offenders, with fortythree percent favoring imprisonment for misrepresentation in advertising. For auto theft and assault, seventy and forty-eight percent respectively favored imprisonment. A 1969 Louis Harris poll showed that the sample regarded a manufacturer of unsafe automobiles as worse than a mugger (sixty-eight percent versus twenty-two percent) and a majority viewed a businessman who illegally fixed prices as worse than a burglar (fifty-four percent versus twenty-eight percent). Decades, 1929 -1958 , 6 Soc. PROB. 320 (1959 bezzlement, and failure by a landlord to make repairs which causes death of a tenant) were as likely as bank robbery to elicit a public recommendation for imprisonment. Respondents were, however, more punitive towards the bank robber than towards a bribe-taker, an illegal abortionist, and a price-fixer. Subjects recommended that all of the above white-collar offenders should be sanctioned more severely than a shoplifter.
The final pre-Watergate study was by Rossi, Waite, Bose and Berk. 54 It revealed the least punitive attitudes towards white-collar crime. Certain white-collar offenses were given extremely low seriousness ratings. Tax offenses were generally rated low in seriousness. Of 140 offenses, "false advertising of a headache remedy" was ranked 132d, and "fixing prices of machines sold to businesses" ranked 127th. On average, the twenty-four white-collar offenses ranked considerably lower than interpersonal offenses involving violence or serious loss of property.
5 5 A post-Watergate replication of Rossi by Cullen, Link and Polanzi 56 found that the punitiveness of attitudes to white-collar crimes had increased both relatively and absolutely between 1972 and 1979, but that on average the twenty-four white-collar crimes still were rated as less serious than interpersonal offenses involving violence or serious property loss. Cullen et al explored this further by breaking the twentyfour white-collar offenses down into types of white collar crimes. They found that "violent" white-collar crimes were regarded as substantially more serious than all other types of white-collar crimes, with tax offenses being regarded as the least serious. While the twelve most serious crimes in the whole survey were different forms of interpersonal homicide, the thirteenth was "Knowingly selling contaminated food which results in death." This was ranked as more serious than homicide "in a barroom free-for-all," of a "pedestrian while exceeding the speed limit," and of a "spouse's lover after catching them together." The latter two types of homicide were also regarded as less serious than "Causing the death of an employee by neglecting to repair machinery" and "Manufacturing and selling drugs known to be harmful to users." ' 5 7 The conclusion of 54 Ross, supra note 43. 55 As will be seen below, however, a reanalysis of the Rossi data by Schrager and Short showed that white-collar crimes which did comparable harm to common crimes were viewed as equal in seriousness to the common crimes. 57 Frank Cullen of the Western Illinois University has now completed a further, as yet unpublished, survey on a sample of only 91 in Galesberg, Illinois, which confirms the results of this work. Of 41 offenses, "Knowingly manufacturing and selling contaminated food that results in death" was given the third highest sentence (behind "Assassination of a public official" and "Killing of a police officer in the course of a terrorist hijacking of a plane"). This [Vol. 73 these authors is consistent with that reached by Schrager and Short 58 after a reanalysis of the original Rosi 5 9 data: organizational crimes are rated to be as serious as individual crimes when they have comparable impacts. 60 Organizational crimes which harm persons are viewed as equally serious to individual violent offenses, and organizational economic crimes about as serious as individual economic crimes.
Sinden's data from a student sample are also consistent with the foregoing conclusion, although murder and child beating were viewed as somewhat more serious than any violent white-collar crime. 6 ' On the other hand, "Employer failing to repair machinery resulting in death" was perceived as more serious than "assault with a gun," "bank'robbery ($10,000)," "armed robbery ($100)," "assault with fists," and "death from reckless driving." 62 The economic white-collar crimes were also generally regarded 's somewhat more serious than individual property crimes.
An interesting study by Carroll el aL 6 3 assessed students' attitudes towards Watergate-type offenses (falsifying government documents, illegal wiretapping, illegal use of campaign funds, etc.). Such offenses were perceived as less serious than violent crimes, but more serious than all property and victimless crimes. Of course, Watergate-type offenses do not involve physical injury or significant loss of property. The fact that the subjects of this study nevertheless rated them as very serious suggests that less tangible types of harm may be important in assessing the seriousness of white-collar crime. White-collar crime may be viewed as particularly serious because of the way it undermines the trust and integrity essential for the effective functioning of major societal institutions.
Wolfgang has conducted the major post-Watergate study of attitudes towards the seriousness of crime on a national sample of 8,000. Consistent with the earlier studies, Wolfgang found that his respondents offense was punished more severely than "Killing someone during a serious argument", "Forcible rape of a stranger in a park," and "Armed robbery of a bank". "Manufacturing and selling pharmaceutical drugs known to be harmful to users" was ranked ninth behind all of the above, but ahead of "Assault with a gun on a stranger". I am indebted to Professor Cullen for sending me the raw data from this study. rated white-collar crimes which caused injury to persons as extremely serious. Consider this item: "A factory knowingly gets rid of its waste in a way that pollutes the water supply of a city. As a result 20 people die." 65 This was regarded as more serious than some direct intentional forms of homicide, such as "A person stabs a victim to death. '66 Even when the last sentence of the same pollution item is changed from "20 people die" to "20 people become ill but none require medical treatment, '6 7 the offense is still regarded as more serious than attempted murder by shooting a gun 68 and assault with a gun or knife which causes hospitalization. 69 While bribery offenses are also rated as fairly serious in the Wolfgang study, 70 tax evasion is rated very low. 71 Embezzlement of $1,000 from an employer, 72 although regarded as moderately serious, was rated as less serious than misappropriating $1,000 by shoplifting, 73 burglary, 74 or robbery.
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Evidence from other developed countries also challenges the misconception that the community is not concerned about white-collar crime. Two Australian public opinion surveys both found respondents to react more punitively to items on fraud by company directors than to most other offenses in the surveys. 76 Scott and Al-Thakeb 77 have provided the most wide-ranging international survey of attitudes towards the seriousness of white-collar crimes; interviews were conducted in the United States, Great Britain, Finland, Sweden, Norway, Denmark, the Netherlands, and Kuwait. They compared the level of penalty which would be administered for various white-collar crimes with the penalty regarded as appropriate for the seven FBI index crimes. Consistent with the other studies, the white-collar offense which attracted the most punitive response was a crime against the person: "The offender is an executive of a drug company who allows his company to manufacture and sell a drug knowing that it may produce harmful side effects for most indi-viduals." 78 In every country, respondents recommended heavier sentences for this than for auto theft, larceny (felony), burglary, aggravated assault, and robbery. The United States was the only country in which it was not also rated as deserving a longer sentence than rape. In Sweden, even murder attracted a lighter average sentence than that recommended for the pharmaceutical executive. A relatively less punitive attitude in the United States was also manifest for "oil price fixing." United States respondents rated this as deserving less than half the duration of imprisonment than was deserved for rape. For the other countries, the punishment for oil price fixing tended to be about the same as for rape. In all countries income tax evasion and false advertising were rated as the least serious among the white-collar items, although in most cases these offenses evoked a more punitive response than the least serious index offense, auto theft. A replication of Scott and Al-Thakeb, with some minor variations, on 269 Western Australians found a broadly similar rank ordering of offenses.
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An interesting feature of the Scott and Al-Thakeb study is that it shows how white-collar crimes can be perceived as deserving more severe punishment even when the objective harm is less than that of a comparable common crime. Taking the sample as a'whole, respondents rated an auto repair fraud in which the victim's out of pocket loss was less than $300 as demanding a considerably longer period of incarceration than auto theft! The other important cross-cultural study is Graeme Newman's Comparative Deviance.
s 0 Newman's survey included questions on two whitecollar offenses: "A person puts government funds to his own use" (appropriation), and "A factory director continues to permit his factory to release poisonous gases into the air" (factogipollution). In India, Indbnesia, Iran, Italy, and Yugoslavia respondents recommended longer prison terms for appropriation than for robbery ("A person forcefully takes $50 from another person who, as a result, is injured and has to be hospitalized."). 81 The United States was the exception here, with robbery being responded to slightly more punitively than appropriation. Iran was also an exception from the pattern showing appropriation to elicit the most punitive responses, in that incest and homosexuality topped the nine offenses in punitiveness. On the other hand, the average prison terms recommended for robbery were higher than those for factory pollution To summarize the considerable body of evidence reviewed above: the community perceives many forms of white-collar crime as more serious, and deserving of more severe punishment, than most forms of common crime. There are exceptions to this pattern. Tax offenses and false advertising in most studies are not viewed as serious crimes. Most types of individual homicide are perceived as more serious than all types of white-collar crime. Nevertheless, white-collar crimes which cause severe harm to persons are generally rated as more serious than all other types of crime and even some types of individual homicide.
IV. THE PITFALLS OF MEASURING DESERT BY SURVEYS
Interviewers who go door to door are hardly likely to get the considered assessment of the seriousness of a crime that might result from hours of contemplation or from the real-life experience of sitting through a trial. Respondents are presented with decontextualized crime events which tell them little or nothing about the motives, duress, backgrounds, or intentionality of offenders and victims. While people might be in favor of directing fire and thunder at white-collar criminals in the abstract, when confronted with a remorseful businessman in the dock who puts forth some plausible rationalizations for his wrongs, condemnation mellows.
Surveys tend to generate glib answers to glib questions. 8 4 It can be argued that they are meaningful only when they ask people about matters to which they have given considerable thought prior to the arrival of the interviewer. On the other hand, it may be that the punishment of crime is exactly one of those problems that ordinary people do think about. 85 Certainly the surprising consensus which these studies show on the rank ordering of the seriousness of disparate offenses is inconsistent Opinion surveys can only provide meaningful guidance on deserved punishments by forcing responses onto a common metric. If all subjects are forced to reply with an appropriate prison term for a given offense, then these responses can be meaningfully averaged across the sample. If, however, some respondents advocate an "eye for an eye"--some the death penalty, some castration, some imprisonment, and others a fine-we cannot meaningfully average eyes, human lives, testes, years in prison, and dollars. Much as econometricians may be willing to dabble with the opportunity cost of a testicle, sensible people are likely to assess the averaging of such punishments as inane.
Even more problematic is the notion that we can represent the democratic will by determining desert on the basis of punishments recommended by survey respondents, some of whom may not subscribe to retribution as a justification for punishment. If I am selected for a survey of community attitudes to crime and I find retributivism morally objectionable, using my responses in determining what are the "deserved" punishments for different crimes hardly represents my voice in the democracy with fidelity. Regardless of the shifting views of professional criminologists, commitment to the utilitarian goals of rehabilitation, incapacitation, and deterrence remains strong in the general community. Von Hirsch, while essentially advocating the judgment of the people as the operational yardstick of desert, is prepared to countenance corrections to the democratic will when it can be shown to be internally inconsistent:
Certainly, the criteria for seriousness will have to be distilled from the basic norms of conduct of this society. For the standard-setting agency is not deciding in a cultural vacuum: it is deciding seriousness for a system of penalties designed for this culture with its particular moral traditions. But shows crime ranking lower than many other social problems, see THE BULLETIN, Apr. 9, 1977, at 14-17. 86 See empirical studies on this question cited supra note 43. Note specially the study by Hamilton and Rytina in which "principled dissent" from average rankings of crimes is modeled. The data from this study are strongly suggestive of thoughtful and consistent responses from survey subjects. [Vol. 73
CHALLENGING JUST DESERTS
Another criticism of public opinion surveys as the basis of determining sentences is that public opinion is fickle in the sense of being more led by criminal justice policy than capable of leading it. Once the criminal justice system starts responding more punitively toward a type of conduct, the community may begin to regard the conduct as more serious. As J.F. Stephen once posited: "Some men, probably, abstain from murder because they fear that if they committed murder they would be hanged. Hundreds of thousands abstain from it because they regard it with horror. One great reason why they regard it with horror is that murderers are hanged. '96 If it is the case that public opinion is led by the criminal justice system in this way, then there is all the more reason to believe that white-collar crime really is a serious matter. Critics are forever lamenting the fact that white-collar criminals are rarely punished severely. 97 Scholars have also expressed concern that such permissiveness undermines moral indignation against white-collar crime. 98 Indeed, the President's Commission on Law Enforcement and Administration of Justice suggested that prison terms for white-collar criminals may be the only adequate way "to symbolize society's condemnation of the behavior in question, particularly where it is not on its face brutal or repulsive." 99 If this analysis is correct, and if our prisons ever were to become populated by significant numbers of white-collar criminals, one wonders what indignities the public would be prepared to inflict upon them. Perhaps we would approach the situation in the Soviet Union, where according to some reports the majority of executions are for "economic crimes,"'°0 0 or that in Japan, where the public approves of executive suicide to expunge shame for white-collar crime.101 On balance, however, there seems little reason to view the abhorrence of survey respondents for white-collar crime as other than a genuine groundwell of public disapproval. Indeed, the depth of this disapproval could become even greater than that manifest in the survey data.102 V.
MEASURING DESERT BY OBJECTIVE HARM
There is an alternative to what many would see as the excesses of slavish adherence to the will of the populace or deference to the edicts of philosopher-kings. This is to rally around certain objective measures of harm as the foundation for determinations of desert. The obvious objective measures are number of prior convictions, amount of property lost, and extent of injuries to persons as a result of the offense. Such an approach neglects the importance of the mental element of the offense and leaves us in a quandary as to how to placate community demands for severe punishments for offenses such as attempted murder which do no direct harm to persons or property. Many types of harm are not objectifiable-such as the impact that white-collar crimes like tax evasion have in undermining the trust and integrity essential for the effective functioning of the economy and polity.
Prior record is a slippery criterion when applied to corporate crimes. The data of Sutherland 1 0 3 and Clinard et al 104 suggest that most major corporations are recidivists of some sort. Moreover, counting previous offenses is a meaningless exercise. Do we count a company which violated pollution laws on one day in January, rectified the problem, and then did the same again on a day in December, as having committed two offenses? If so, do we count another company which continuously violated the pollution laws for every day of the year as committing one offense, or 365? 105 The other two common objective bases of seriousness-harm to property and persons-are quite meahingful with white-collar crime.
craft sales by the Grumman corporation were discovered. N.Y. Times, March 25, 1979, § 1, at 7.
102 Conversely, it might be asserted that the concern over white-collar crime will be a short-lived post-Watergate phenomenon. The evidence reviewed above of considerable preWatergate public antagonism towards white-collar criminals, and disapproval in foreign countries which in many respects is stronger than in the United States, tend to be inconsistent with this narrow historical interpretation.
103 E. SUTHERLAND, supra note 7.
just as the subjectively perceived harm of white-collar crime is greater than that of common crime, so is the objective harm to property and persons greater with white-collar crime. Sutherland is credited as the first to demonstrate that white-collar crime costs the community more than traditional crime:
The financial cost of white-collar crime is probably several times as great as the financial cost of all the crimes which are customarily regarded as the "crime problem." An officer of a chain grocery store in one year embezzled $600,000, which was six times as much as the annual losses from five hundred burglaries and robberies of the stores in that chain. Public enemies numbered one to six secured $130,000 by burglary and robbery in 1938, while the sum stolen by Krueger is estimated at $250,000,000, or nearly two thousand times as much. The New York Times in 1931 reported four cases of embezzlement in the United States with a loss of more than a million dollars each and a combined loss of nine million dollars. Although a million-dollar burglar or robber is practically unheard of, these million-dollar embezzlers are small-fry among white-collar criminals. The estimated loss to investors in one investment trust from 1929 to 1935 was $580,000,000.106
In fact, at the end of the last century Barrett showed that banks lost more from fraud and embezzlement than from bank robberies.
1 0 7 More recently, Johnson and Douglas have pointed out that the losses from the Equity Funding securities fraud alone were greater than the losses from all street crime in the United States for one year.108 Official inquiries consistently reach the conclusion that the cost to the community of white-collar crime exceeds that of other property crime, 1 0 9 with estimates of the cost differential ranging from the House Judiciary Subcommittee on Crime's conclusion that white-collar crime cost the community fifty times as much," 0 to the more guarded conclusion of other forms of thievery from individuals or commercial institutions there is, or how much price-rigging, tax evasion, bribery, graft, and other forms of thievery from the public at large there is. The Commission's studies indicate that the economic losses those crimes cause are far greater than those caused by the three index crimes against property.II 1 Guesswork figures even more prominently in estimating whether white-collar crime costs more lives than traditional crimes. Nevertheless, scattered evidence does seem to be consistent with the picture that law violations by large corporations may be responsible for such massive loss of life and serious injury as to surpass the harm from crime in the streets. In the United States this century, over 100,000 men have died in coal mines. Swartz' 1 2 argues that most of these lives could have been saved if mine safety laws were not so flagrantly violated. 13 Moving from safety to health, Swartz points out that in more than half the coal mines in Kentucky the concentration of coal dust was found to exceed the legal limit-in some cases by a factor of ten. Carson's analysis of violations of factory legislation by 200 randomly selected firms in England revealed that over the four and a half year period of the study, 3,800 offenses were recorded against the firms.
114 The vast majority of thiese offenses involved failure to meet mandatory requirements for the physical safety of workers, including 1,451 offenses of "lack of secure and properly adjusted fencing at dangerous machinery," and 460 offenses of "inadequate precautions against fire and explosion. 
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There are approximately two million disabling industrial injuries in the U.S. each year. Id at 117.
118 THE PRESIDENT'S REPORT ON OCCUPATIONAL SAFETY AND HEALTH (1972).
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Product safety violations are perhaps responsible for more serious injuries than any other type of corporate offense. Magnuson and Carper reported that in the United States each year 150,000 people "suffer excruciating pain and often lifelong scars from fires, resulting from a match or a lighted cigarette dropped on flammable clothing or upholstery."" 9 The National Commission on Product Safety estimated an annual rate of twenty million serious injuries associated with consumer products, with 110,000 resulting in permanent disability and 30,000 in death. 120 The way large numbers of people have been killed and injured by misrepresentation in the advertising of drugs has been well documented.' 2 ' One could go on to document the thousands of injuries and deaths caused annually by violations of automobile safety standards, pure-food legislation, pollution laws, and various other laws to protect the safety of consumers and workers. Single crimes on their own can cause massive injury. Consider the thousands of deaths and deformities to infants around the world caused by the fraud of a drug company in the thalidomide disaster 122 or the 125 persons killed when an unlawfully maintained dam collapsed at Buffalo Creek, West Virginia. 123 Geis concludes, after referring to findings such as those of Ralph Nader on the building of potentially lethal cars and electrocution deaths caused by the failure to enforce legal safety requirements on electrical equipment, that "support clearly seems to exist for the view that acts reasonably defined as white-collar crime result in more deaths and physical injuries than acts which have been traditionally defined as murder and manslaughter."1 24 VI. THE VOLUME OF WHITE-COLLAR CRIME It is not only in terms of the loss of property and injury to persons that white-collar crime constitutes a larger problem than common crime. If we exclude from consideration victimless crimes (for example, drug use or consensual sexual offenses) and traffic violations, it is undoubtedly also true that the volume of offenses is greater for white-collar crime. This proposition can be sustained by showing that certain of-fenses which constitute only a minor part of the white-collar crime problem are so common as almost to equal in number all the traditional offenses dealt with by the police.
A study of odometer fraud in Queensland, Australia found that over a third of vehicles randomly selected from used car lots had had their mileage readings turned back. 25 The sample in this study is not sufficient to permit us to assert with confidence that this kind of fraud occurs for a third of the used cars sold in Queensland. Nevertheless, using a third as the best estimate available, there would be about 70,000 odometer frauds in Queensland each year. This is almost equal to the total of 80,181 offenses of all types (including victimless crimes, but excluding public order offenses such as drunkenness and vagrancy) reported to the Queensland police in the year of the study. Moreover, in most odometer frauds there is a conspiracy involving more than one offender. 126 Moving to a more respectable profession, Quinney 127 found that twenty-five percent of pharmacists in Albany, New York had been found by government investigators to have violated prescription laws.1 28 Government surveys in two Australian jurisdictions have recently found fifteen 2 9 and thirty-two percent 30 of gas pumps to be giving shortmeasure gas to motorists.
What then of serious crimes by large corporations, as opposed to the widespread dollars and cents frauds of gas station proprietors, used car dealers and pharmacists? Few crimes could be more serious than bribing government health officials to entice them to allow a drug on the market which is banned in many other parts of the world. Yet in many countries this is common practice by transnational pharmaceutical companies.' 3 ' Nineteen of the twenty largest American pharmaceutical companies have disclosed foreign bribes to the Securities and Exchange Commission. 132 Every significant coal mine in the United States receives at least a few fines each year for violations of mine safety laws. The Mine Safety and Health Administration fines about 140,000 offenses annually. 1 3 3 Looking at a wider range of offenses, Sutherland 13 4 and Clinard et al 135 have been able to show that corporate crime is not a minority phenomenon among large American corporations, but that a majority of top companies violate the law on a fairly regular basis. All in all, this volume of offenses, combined with the high probability of multiple offenders for each offense in a complex organization, is sufficient to invert conventional assessments of the class distribution of crime.
Of course the data we have on the volume of white-collar crime is much less adequate than that on its seriousness. It is much easier to determine how many bank robberies there have been in the United States during a year than it is to count the violations of the Occupational Safety and Health Act. 136 Victim surveys are possible with common crimes but not for white-collar crimes, which mostly have diffuse, unidentifiable victims or victims who do not know they have been victimized. Antitrust offenses provide the classic illustration. Consider the tetracycline class actions, in which a large proportion of the population of the United States (and indeed the rest of the world) suffered artificially high prices during the 1950s and 60s whenever they consumed broad-spectrum antibiotics.' 3 7 The many people in the Third World who died because they could not afford the new wonder drugs would never have conceived of themselves as having been victims of a violation of U.S. antitrust laws.
Thus, there can never be a systematic comparison of the volume of white-collar crime with that of common crime. All we can do is demonstrate what we know to be the minimum volume of certain offenses which constitute a minor part of the white-collar crime problem. It is then up to readers to judge whether this enormous volume is sufficient, when put against our knowledge of common crime from reports to the police and victim surveys, to make it plausible that there is more whitecollar than common crime. If we exclude victimless crimes and traffic violations, I would think that the inference, even in the absence of systematic data, is not only plausible but obvious.
VII. PITFALLS OF MEASURING DESERT BY OBJECTiVE HARM
To base assessments of desert on objective harm ignores the mental element of the offense. Retributivists are not alone in insisting that an intentional offense should attract greater punishment than one arising from negligence or recklessness, perhaps even when the latter does greater harm. A weakness of the argument advanced so far is that many white-collar offenses (e.g., pollution offenses) do not require proof of mens rea for a conviction. Of course the fact that mens rea is not proved does not necessarily mean that it is not there or that it could not be proved. Standards of strict liability are commonly applied to corporate offenses, however, precisely because of the difficulty of proving intent when it does exist. There is a considerable difference between convicting a corporation which takes money by fraud and convicting an individual who takes it at the point of a gun. "Criminal intent is not as easily inferred from a taking executed through a market transaction, as it is from a taking by force."
1 38 The first reply to the culpability critique is, therefore, that it is naive to assume that white-collar offenders did not have mens rea simply because mens rea is not proved in many white-collar crime convictions. White-collar criminals use their power to surround their offenses with circumstances of such complexity as to camouflage intent. An intentional price fixing conspiracy can rarely be proved to be such since senior executives can contrive circumstances and timing to render it highly plausible that price increases are a response to cost factors which coincidentally impacted the members of the cartel uniformly at a particular time. There is typically the further stumbling block of an absence of independent witnesses; the only witnesses to the conspiracy may have been conspirators or persons in the employ of the accused. The apparent absence of intent in white-collar offenses therefore may tell us more about the power of white-collar offenders than about the nature of their offenses. L. REV. 989, 1006 REV. 989, (1973 .
139 Moreover, as Hopkins has pointed out, we often forget how often the criminal law excuses itself of the need to prove intent in regard to common crimes. Hopkins, Class Bias 17 Criminal Law, 5 CoNTEMP. CRISES 385 (1981) . Examples discussed by Hopkins include:
(a) The difficulty of proving that defendants knew that goods in their possession were stolen. Many jurisdictions solve the problem by enabling juries to draw an inference of intent if the defendant has had certain previous convictions. See C. HOWARD, AUSTRALIAN CRIMINAL LAW 248 (2d ed. 1970) . [Vol. 73
Even accepting that a large proportion of white-collar crimes do not involve criminal intent, the claims made in the previous section remain true if the domain of white-collar crime is restricted to intentional wrongs. It remains true, for example, that Equity Funding, with its clear evidence of intent, 40 cost more than the losses from all street crime in the United States for one year. If a third of the used cars in Queensland are having their mileage readings turned back, there is little risk in inferring that dealers do this with intent to defraud customers; indeed my interviews with dealers demonstrate this amply enough. 141 The examples of massive white-collar crimes involving intent are so well known that the arguments of the last section do not have to be retraced in detail with reference to them alone. We may safely infer that white-collar offenses involving mens rea do more objective harm and are greater in number than all common crimes, with and without mens rea.
While the culpability critique does not show the key assertions of my argument to be false, it does weaken their force somewhat. We have seen that survey respondents are often prepared to rate product safety and environmental offenses which cause harm to persons as deserving of more punishment than interpersonal crimes of violence. Undoubtedly, they are responding to the greater objective harm of the white-collar offenses. We know, however, that an executive who kills workers or consumers through an unsafe manufacturing practice may intend to break the law to increase profits, but never intends to kill. 142 The individual murderer, in contrast, does intend to kill, and on these grounds is more culpable. The greater harm done by the white-collar criminal who markets a grossly dangerous product must be weighed against the more malevolent intent of the murderer. A countervailing consideration might be that the intent of the murderer is embraced in a moment of emotional distress in which the consequences of the action are barely considered, while the white-collar criminal coolly and rationally calculates over a long period the risks of injury and punishment against the benefits of the unscrupulous practice. Other mitigating factors, such as provocation and duress, are similarly unlikely to be present in the whitecollar crime.
Not all interpersonal violence offenses are crimes of passion, however. It is reasonable to conclude that the most serious crimes are not 140 D. PARKER, CRIME BY COMPUTER 118-74 (1976 those that do the greatest objective harm, but individual homicides of devastating intentionality and cold-bloodedness. The findings from Wolfgang's study 14 3 indicate that the general public takes this view.
What, then, is a balanced response to the culpability critique? First, among that subset of crime which is intentional, white-collar crimes are greater in number and in harm (measured either objectively or subjectively). Therefore, it is reasonable to assert that just deserts, whether based on a subjective or objective calculus, implies that there should be more white-collar criminals sent to prison than common criminals. The criminals who do the greatest harm have white-collars. Even so, these are not the most culpable criminals because while they often intend to break the law, the nature of their crime is not such that they intend to kill. While the average culpability of common criminals may be lower, the upper bound of culpability is higher. A just criminal justice system might see the majority of the prison population whitecollar criminals, while those serving the very longest terms would be common killers.
VII. WHY JUST DESERTS IS UNWORKABLE
Having established the enormous volume of white-collar offenses which "deserve" to be punished, we can now come to grips with the impossibility of administering desert to white-collar criminals in a proportion even remotely comparable to that currently administered to common criminals. In California in 1970 only five of the 200,000 industrial safety and health violations reported by state inspectors were prosecuted and fined. 144 Only forty prosecutions of gas station proprietors followed from the aforementioned survey by the New South Wales Department of Consumer Affairs; 14 5 some particularly bad cases were selected, and the offenders were made examples of for the purpose of achieving deterrence. Meting out "just deserts" to all the offenders would have tied up more of the agency's resources than it could afford. Similarly, continual prosecution of a quarter of the pharmacists or of the autodealers in a jurisdiction would bankrupt the wealthiest of governments. The impossibility of consistent and equitable enforcement becomes more profound with more serious types of cases because these are the ones which are most complex and therefore most costly at both the investigation and litigation stages.
Writers who in other respects have been attracted to "just deserts" as a basis for criminal sentencing have concluded that white-collar crime is one area where it is undesirable to attempt consistently to administer "just deserts." Norval Morris, who advocates that desert set an upper limit on sanctions, says of tax violations: "Not every tax felon need be imprisoned, only a number sufficient to keep the law's promises and to encourage the rest of us to honesty in our tax returns.
46
For white-collar crimes against the person-the very crimes which the community feels deserve most punishment 147 -the case for selective enforcement is strongest. This is because the offense so often poses a continuing danger to the community. "Just deserts" must at times be sacrificed for protection of the public.1 48 Regulatory agencies often resist the urge to prosecute guilty parties when the cooperation of those parties is needed to safeguard the public health. If a drug company has criminally negligent quality control procedures which are putting the community at risk, an injunction to close down the plant followed by a criminal prosecution can set company lawyers to work on very effective delaying tactics. 1 49 Justice delayed is profits retained. The public interest will often be better served by an approach to the company offering immunity from prosecution if it will cooperate in a package of measures which might include a voluntary recall of certain batches of impure drugs from the market, dismissal of certain irresponsible quality control staff, revision of standard operating procedures to improve product quality, and compensation to victims of the impure drugs.' 5 0 In a haphazard fashion, such negotiated settlements foster deterrence, often more so than a paltry fine which might be handed down by a court. But more importantly, they do so while minimizing the risk to consumers. A voluntary recall of drugs already on the market is almost invariably more rapid and efficient (in the sense of maximizing the proportion of the batch which is located) than a court-ordered seizure. 15 1 Only the examples of delaying tactics in M. GREEN, THE OTHER GOVERNMENT 104-30 (1978) . Former Food and Drug Administration General Counsel, Richard Merrill, tells of one manufacturer with whom the FDA had engaged in "eleven different lawsuits, and each time we have won a lawsuit he has changed the drug a little bit, changed the labelling a little bit and said, 'Aha, it is not the same one you condemned before."' Quoted in R. HUGHES & R. BREWIN 
1982]
company knows where all of its product has gone. A seizure which is resisted by the company faces considerable practical difficulties.
A classic illustration of the dilemmas in choosing between retribution against alleged white-collar criminals and the wider public interest was the aftermath of the thalidomide drug disaster.
152 Nine executives of Chemie Grilnenthal, the manufacturer of tfialidomide, were indicted in Germany on charges of intent to commit bodily harm and involuntary manslaughter. After the complex legal proceedings had dragged on for five years, including over two years in court, the charges were dropped as part of a deal in which Grfinenthal agreed to pay $31 million in compensation to the German thalidomide children. The press cried "justice for sale." But the German government had to consider the ongoing misery of the thalidomide families who up to that point had struggled for nine years rearing their deformed and limbless children without any financial assistance. Would retribution against Grilnenthal and its executives have justified perhaps another nine years of limbo and deprivation for the victims?
There are many reasons for not prosecuting even some violations which endanger human life. Government safety inspectors have an educative role which is more important than their enforcement role. Many unsafe practices are not covered by the law; 153 during periods of rapid technological charge, perhaps most are not covered. The inspector must build up a store of good will with companies in order to persuade them to change unsafe practices and to improve quality assurance systems when such changes are not really required by law. One very effective way for inspectors to generate the good will necessary to persuade companies to improve their standard operating procedures is to "give a second chance" to company officers who have broken the law. Obversely, prosecuting offenses which were unintentional can foster resentment and dissipate motivation to improve. Another reason for inconsistent enforcement of the law is that it is usually good inspectorial practice not to recommend a prosecution when the company comes forward and admits the violation, even in many circumstances where the offense is serious. The government must encourage companies to confess their safety 152 P. KNIGHTLEY, supra note 121, at 122-36. 153 Any attempt to try to cover every unsafe practice by a rule can run into two difficulties. First, such a myrid of rules can be created as to inhibit economic efficiency through tying business in red tape. Second, an increase in the complexity of the web of law can advantage large organizations which can exploit legal complexity in any dispute which goes to court. [Vol. 73 problems so that they can assist in finding solutions and warn the public of the danger.
Although there are many more compelling reasons for not consistently prosecuting white-collar offenders, cost is undoubtedly the most influential reason is practice. Philip Schrag's gripping account of what happened when he took over the enforcement division of the New York City Department of Consumer Affairs 154 underlines the inevitability of a retreat from commitment to consistent and equitable enforcement of the law when dealing with white-collar crime. When Schrag began in the job he adopted a prosecutorial stance. In response, however, to a variety of frustrations, especially the use of delaying tactics by company lawyers, a "direct action" model was eventually substituted for the "judicial" model. Non-litigious methods of achieving restitution, deterrence, and incapacitation were increasingly used. These included threats and use of adverse publicity, revocation of license, writing directly to consumers to warn them of company practices, and exerting pressure on reputable financial institutions and suppliers to withdraw support for the targeted company.
Whether we approve of the retreat from the justice model with white-collar crime, it must be conceded that, given the legal system we have inherited, the public gets most of its protection from extra-legal muscle-flexing by regulators which persuades companies to change their ways. We might shudder at the cavalier disregard of due process by the inspector who says, "fix that up or I'll be back once a month looking for things to nab you on." But to the extent that white-collar crime is prevented in modern societies, such muscle-flexing is the most important way it happens. Moreover, I suspect that most companies would prefer to live with a little of such coercion every now and then than with the legal costs of a more litigious relationship with government agencies.
Consistent administration of justice becomes impossible in the face of the costs of litigating complex white-collar cases. Prosecutors must confront complexity in the accounts, 155 complexity of the law, 156 complexity of organizational realities, 5 7 complexity of scientific dispute, 1 58 and jurisdicational complexities in crimes which transcend national 156 See Braithwaite, supra note 153; Sutton & Wild, supra note 153. For a discussion of the complexity of law problem more specifically in relation to tax offenses, see Simpflication Symposium, 34 TAx. L.R. 1 (1978) .
157 See the references supra note 9. 158 See J. BRAITHWAITE, supra note 28, ch. 9.
boundaries. 159 All of these types of complexity are exploited by the talented counsel which white-collar defendants can usually afford to retain, and also by the defendants themselves. For example, books of account are confusing because the white-collar criminal wants them that way. A potentially simple transaction is intentionally concealed by a round robin or daisy chain arrangement through a series of intermediary transactions. The inherent and contrived complexity of white-collar crime makes proof of guilt beyond reasonable doubt an onerous burden indeed.
At the same time, most regulatory agencies are cognizant of the need for a degree of formal and public punishment to maintain the habit-forming value of law and to foster deterrence. These ends can be achieved by highly selective white-collar crime enforcement policies in which only occasional offenders are made an example of. The offenders chosen are usually those for whom none of the aforementioned arguments against prosecution apply. They are chosen not because they are the most deserving of punishment, but because their case would be less costly than others, because their cooperation is not required to retrieve dangerous drugs from the market, and so on.
Even when it is decided that prosecution is warranted, the decision will usually be to convict the corporation while leaving the guilty individuals within it unpunished.16 0 The internal secrecy of large organizations makes this inevitable. 1 61 Moreover, in an organizational context it is always possible for every guilty individual to blame someone else in such a way as to create the impression that no individual is to blame (X says he was following Y's instructions, Y says that X misunderstood instructions she had passed down from Z, ad infinitum). Even if such diffused accountability is not the reality, the prosecution will be hardpressed to prove otherwise. Many corporations present to the outside world a picture of diffused accountability for law observance, while ensuring that lines of responsibility are in fact clearly defined for internal law compliance purposes.
1 62 Companies have two kinds of records: those designed to allocate fault (for internal purposes), and those for obscuring fault (for presentation to the outside world). In the face of this smokescreen to protect guilty individuals, prosecutors often have little choice but to indict only the corporation.
In the unusual cases in which individuals are called to account, they are rarely the persons most deserving of punishment. Some (at [Vol. 73 least three) transnational pharmaceutical companies have "vice-presidents responsible for going to jail."' 63 Lines of accountability are drawn in the organization so that if someone's head must go on the chopping block, it will be that of the vice-president responsible for going to jail. This person takes the (very slight) risk in return for promotion to vicepresident, and undoubtedly a period of faithful performance in the role would be rewarded by a sideways shift to a safe vice-presidency. This, of course, is only the most blatant manifestation of a wide array of more subtle strategies which corporations have for buying off scapegoats.i 64 The selectivity which operates from the prosecutor's end also has little to do with desert. With white-collar crime, it is common that the only witnesses are themselves implicated in the offense. Guilty individuals therefore must be promised immunity from prosecution (or a favorable plea bargain) in order to entice them to testify against their superiors. A Justice Department prosecutor once lamented to the author that working upwards through the organization presents the danger that some of the most blameworthy individuals of all, at middle levels of the organization, will be given immunity in the struggle to reach the powerbrokers at the top. Ogren has observed: "It is no surprise that government witnesses to many fraud cases include the sleasy, the corrupt, and the guilty who were not indicted, a demonstration of the price the government must pay to prosecute its prime targets."'
65
For all of the reasons which have been sketched above, most guilty white-collar criminals are never prosecuted even after they become suspects. This will always be the reality, even though we can do much to step up the prosecution of white-collar criminals. Paradoxically, the arguments for doing deals which include immunity from prosecution are typically most compelling in those types of cases which the public see as most deserving of punishment (crimes which threaten the lives of consumers). Second, the bigger the case, the more likely that it will be so complex as to render the costs of prosecution prohibitive. Third, the more ruthless and powerful the criminal, the greater the willingness and the capacity consciously to contrive complexity into the case. All this is part of a more general theorem of criminal justice: Where desert is greatest, punishment will be least. Empirical work on system capacity with respect to common crime suggests that those locations where crime is most wide-163 Id ch. 9.
164 Elzinga and Breit point out that one of the reasons for opting for fining corporations rather than individuals is that corporations may find it cheap to make side payments to "bribe" executives to accept individual liability. K. ELZINGA spread and serious are precisely the locations where the system resorts to leniency in order to keep cases moving and avert system overload.
1 66 In the rare cases where individual white-collar criminals are brought to justice, systematic forces make it unlikely that these will be the most blameworthy individuals.
It has been argued here that ifjust deserts were to work in practice, there would be many more white-collar criminals in prison than common criminals. Putting aside all the other factors which make this impossible, cost alone would prevent any government from processing all the complex cases which would be required to make the majority of our prisoners white-collar criminals. It is not simply that no matter how hard we try consistently to administer just deserts, we can only ever imperfectly achieve the goal. Rather, identifiable structural reasons will cause any attempt to administer just deserts to produce precisely the opposite effect: the locations in space, time, and in the class structure where desert is least become the locations where punishment is greatest.
1 67 Kantian retributivism is a philosophical theory which "may be formally correct (i.e., coherent, or true for some possible world) but materially incorrect (i.e., inapplicable to the actual world in which we live)." 1 68
VIII. INCOMPATABILITIES BETWEEN PROPORTIONALITY AND OTHER
VALUED GOALS "Severity of punishment should be commensurate with the seriousness of the wrong," von Hirsch tells us.' 6 9 Von Hirsch does not confront the implications of this bald assertion. Harm done and culpability are defined as the two key determinants of the "seriousness of the wrong." While rank orderings of harm (stealing $1,000 is worse than stealing $100 is worse than stealing $10) and of culpability can be constructed without great difficulty, there is no unique non-arbitrary way to coalesce Philadelphia, 1979) .
167 It is also true, of course, that white-collar criminals who are convicted get more lenient sentences than common criminals whose crimes do less harm. See ILLEGAL CORPORATE BE-HAVIOR, supra note 103, at 109-47; M. SAXON, supra note 94, at 30-65. Hagan, et al have shown empirically that districts where white-collar criminals are brought to justice least are those where convicted white-collar criminals receive the heaviest sentences. The interpretation of this finding was that in federal districts which proactively hunted white-collar criminals, deals had to be offered to guilty insiders. This lowers the average sentences for white-collar criminals. See Hagan, Nagel, Burnstein & Albonetti, The Difterential Sentencing of White-Collar Ofenders in Ten Federal District Courts, 45 AM. Soc. REV. 802 (1980 Although von Hirsch is exceedingly vague about what "commensurate" or proportional to the wrong should mean, can we imagine any penalty short of revoking the corporation's right to sell drugs which would be commensurate to the harm caused by the fraud and deceit of a thalidomide disaster? Given what we know about how disapproving the community feels toward corporate crime, there may be many situations where the deserved monetary or other punishment bankrupts the company. The community then cuts off its nose to spite its face. The company loses its capacity to compensate victims, unemployment worsens, startled shareholders lose their life's savings, whole communities might lose an industry which is their economic base. The utilitarian has no problem in averting results such as these when they are patently not in the interests of the greatest happiness for the greatest number. 172 Adherents to just deserts, on the other hand, will either have to abandon their principles or go down with the ship.
At the other extreme, just deserts can imply a corporate sentence which is far too lenient for effective deterrence. Consider an accidental oil spillage which is discovered in time to prevent any significant pollution. If there is no harm done and if the corporation was only minimally negligent in taking steps to prevent the violation, then the penalty "commensurate with the seriousness of the wrong" might be a small fine. The utilitarian analysis of the same offense, however, might be 170 Kleinig would claim to have devised a non-arbitrary basis for the absolute levels of punishments. J. KLEINIG, PUNISHMENT AND DESERT 115 (1973). His analysis, however, depends on the (arbitrary) assumptions that the worst crime possible deserves the heaviest morally acceptable punishment, and that the least serious crime possible (whatever that is) deserves the lightest punishment possible. In abstract, I might see no moral objection to life imprisonment. Nonetheless, my arbitrary view might be that no crime committed in the past has ever deserved life imprisonment.
171 This very intractability of a non-arbitrary shift from ordinal to ratio scaling of punishments explains the attractiveness to retributivists of letting public opinion determine absolute levels of punishment. See Bedau, Retribution andthe Theog, ofPumishment, 75 J. PHIL. 613 (1978). 172 Of course, making this utilitarian judgment could be complex and difficult when companies are bidding down legal and regulatory standards by threatening plant shut-downs and the shifting of investment to countries with a climate of regulatory permissiveness. While utilitarianism provides broad principles for balancing the policy considerations, different utilitarians may reach different policy conclusions because of the conflicting nature of these considerations.
that this same minimal negligence is precisely what causes many major oil spills and that a small fine is insufficient because the costs to the company of further checks and balances to reduce risks of spillage are high while the chances of being caught at this kind of minimal negligence are low. If, for example, the probability of being caught is only one in twenty, and the cost of preventive systems to the company is a million dollars, the rational company would not put these systems in place unless a fine exceeded $20 million. To the follower of just deserts, the $20 million fine would not be deserved: to the utilitarian, it would be necessary. Moreover, while the utilitarian would advocate a heavier fine for a larger company ($20 million would be to Exxon as a $20 traffic ticket to a small company), this would not seem to be possible if fidelity is to be maintained to the principle that the punishment be commensurate with the seriousness of the wrong.
IX. BACK TO UTILITARIANISM
We have seen that at critical points just deserts and utilitarianism imply quite different sentencing policies towards white-collar crime. This article has attempted to show that the choice between the two principles is really a choice between utilitarianism and a hypocritical com-' mitment to just deserts, because just deserts in practice can only increase injustice. By the same token, however, is not a commitment to utilitarianism hypocritical? After all, it was justifiable disillusionment concerning the attainability of the utilitarian goals of deterrence, rehabilitation, and incapacitation which fueled the flight to desert. The difference is that whereas our attainment of utilitarian goals is very imperfect, the quest for just deserts is worse than imperfect; it is counterproductive. Social structural realities allow us to impose desert only when desert is least deserved. Through adopting justice as our goal, we increase injustice.
Certainly utilitarian endeavors can also be counterproductive. Rehabilitative programs can do more harm than good. Across the board, however, the empirical evidence would seem to suggest that rehabilitative programs do about as much good as harm, having an average impact on crime of roughly nil. [Vol. 73
To say that just deserts defeats its own purposes, whereas utilitarianism has very limited success in achieving its purposes, is to offer only faint praise for utilitarianism. It also evades the question of how profound is the failure of utilitarianism in achieving justice. The utilitarian can no more fill the prisons with white-collar criminals than can the retributivist. The utilitarian, however, realizing that his utilitarian goals are not being achieved by putting common criminals in prison, can set the common criminals free. A more equitable criminal justice system can be as readily attained by being less punitive to the powerless as it can through increased punitiveness toward the powerful. The desert philosopher cannot accept this, since those who deserve to be punished by imprisonment should be so punished. So the utilitarian has more latitude. He is free to conclude that crime prevention will be no worse if, instead of sending most common criminals to prison, they are given "community treatment" or less punitive deterrents such as community work orders and fines. The utilitarian can also quite readily set upper limits on punishments to ensure that in overzealous attempts to rehabilitate, selected offenders do not have their liberty interfered with for periods so excessively long as to make a mockery of equity as an important sentencing consideration.
77 By doing this, the utilitarian can accept equity (one utilitarian goal)' 78 as a constraint on the pursuit of crime prevention (another utilitarian goal).
The utilitarian, applying the principle of parsimony 179 to the punishment of both common and white-collar criminals, will produce a more equitable criminal justice system than the retributivist who, inevitably, applies desert successfully to the poor and unsuccessfully to the rich. In saying that the utilitarian can apply the principle of parsimony to the punishment of white-collar criminals, I am not suggesting that the utilitarian should accept the level of leniency currently proffered to white-collar criminals. On the contrary, by punishing more white-collar criminals more severely, both the goals of preventing white-collar crime 177 Norval Morris supra note 146, at 60, 73-80, has advanced a desert-based rationale for an upper limit on the severity of punishment for each given type of offense. A utilitarian can quite happily adopt Morris's suggestion for reasons other than desert. Recognizing that crime prevention programs can at best have modest impacts, the utilitarian might deem it correct to put an upper limit on the great harm that can be done to the one for a minimal benefit to the many. Moreover, many rule utilitarians believe that consistent adherence to equity is in the interests of the greatest happiness for the greatest number, and that a ceiling must therefore be placed on the possibilities for unequal treatment of convicted criminals. 178 One must remember that equality has a utilitarian justification. Utilitarians generally assume, for example, that the marginal utility of a dollar taken from a rich person is less than that of the same dollar given to a poor person. 179 Morris has articulated the principle of parsimony as " [t] he least restrictive-least punitive--sanction necessary to achieve defined social purposes should be chosen." N. MORRIS, supra note 146, at 60-61.
and reducing class injustice (by narrowing the punishment gap between rich and poor) can be enhanced. There are practical limits on how far the punishment of powerful criminals can be increased. If, however, the punishment of the powerless is sufficiently reduced, there is no reason why equality cannot be approached through stepping up the punishment of the powerful. The utilitarian is in the happy position of being able to tolerate convergence towards an egalitarian situation where both the rich and the poor are punished less than they "deserve." 180 Put another way, the utilitarian can countenance "mercy" for rich and poor alike, where mercy is, as defined by Alwynne Smart, the "imposition of less than the just penalty."'
18
To summarize, the utilitarian can accept reducing the punishment of common criminals down to the point to which the punishment of white-collar criminals can practically be raised. Because this policy would inevitably mean that everyone would be punished less than they deserved, it has to be unacceptable to retributivists. The only practical way of approaching equity, given the empirical realities of existing societies, is foreclosed to retributivists. Hence we have the irony: a necessary (though not sufficient) condition for equitable punishment is the abandonment of just deserts and a return to utilitarianism. Under the just deserts model, justice is sociologically impossible; under utilitarianism, it is at least possible.182
Of course the utilitarian is concerned to increase the punishment of white-collar criminals above existing levels, not only to increase sentencing equality, but also to reduce white-collar crime. In fact, while the evidence supporting the efficacy of deterrence, rehabilitation, and incapacitation is weak with common crime, there is persuasive evidence that many types of white-collar crime can be effectively deterred, rehabilitated, and incapacitated.
83 White-collar criminals are more deterrable than common criminals because their crimes are more rational and calculating and because they have more of all of the things that can be lost through criminal justice sanctioning. 84 Defective standard operating 180 Naturally, the utilitarian would not see it this way, because "desert" is simply not a meaningful concept to the utilitarian.
181 Smart, Mercy, 43 PHILOSOPHY 345, 355 (1968) . 182 Some might prefer to say that utilitarianism can at best make equal non-justice possible, and that while this is superior to unequal non-justice, it is hardly satisfactory. In a complementary paper I have developed the reasons why the most important injustices in criminal policy are the structural ones based on wealth and power, while those of like offenders being treated differently-though important--are of lesser concern. Braithwaite, procedures can more readily be rehabilitated than defective personalities.' s 5 Because white-collar crime depends on incumbency in legitimate roles in the economy, white-collar criminals can be incapacitated by prohibiting them from occupying these roles (e.g. the surgeon who does unnecessary surgery can be disbarred from the profession).
All of this would seem to open up another option to the defenders of just deserts. Given that utilitarian goals are achievable with whitecollar crime but not so achievable with common crime, and given that just deserts is roughly attainable with common crime but unattainable with white-collar crime, why not adopt just deserts as the basis for sentencing common criminals and crime prevention as the goal in sentencing white-collar offenders? This is precisely what many judges do at the moment, 186 but it is a morally bankrupt escape route. Just deserts for the powerless, and comparative lenience for the powerful, is not just deserts at all. If just deserts means hearing the will of the people concerning how common crimes should be punished, while turning a deaf ear to the voice of the people with respect to the crimes of the powerful, then just deserts is a rationalization for ruling class justice.
X. AFTERWORD ON MIXED RETRIBUTIVIST STRATEGIES
It is possible to accept just deserts as one of several criminal justice goals. The question then becomes how apposite are my criticisms of just deserts to such mixed retributivist strategies. Three broad types of mixed strategies can be identified: those in which (1) utilitarianism provides the goals to be pursued, and desert provides constraints within which utilitarian pursuits must be contained; (2) desert is the goal, and utilitarian considerations are constraints; (3) desert and utilitarian goals are considerations to be weighed conjointly without either acting as a constraint upon the other.
Norval Morris has advanced an influential mixed retributivist strategy of the first type in which utilitarian goals are pursued so long as sanctions do not exceed the punishment deserved.' 8 7 In the last section it was pointed out that such a position is not vulnerable to the critique money, power, ajob, and a comfortable home and family life. All of these can be lost through a criminal sanction.
185 See Hopkins, The Anatomy of Corporate Crime, in Two FACES OF DEVIANCE, supra note 147, at 214.
186 One study found general deterrence to be the main concern reported by judges as guiding their sentencing of white-collar offenders. Mann, Wheeler & Sarat, Sentencing the WhiteCollar Ofender, 17 AM. CRIM. L. REV. 479 (1980) . One wonders whether general deterrence would have been the major sentencing consideration if common crime had been the focus of the study.
187 N. MoRmlS, supra note 146, at 58-84.
advanced in this article.' 8 8 On the other hand, a mixed strategy which also imposes a desert-based lower limit on the range of utilitarian choices most certainly is. If we say that all crimes above a given level of seriousness must be given at least a predetermined level of deserved punishment, then we are headed for endemic inequity. This is because, as we have seen, practical exigencies will preclude adherence to this prescription with white-collar crime, while we can approach it, in a rough and ready fashion, with detected common crime. By setting just deserts as the goal, but constraining its pursuit with utilitarian considerations, some of the criticisms of this paper seem avoidable. Consider the view that the deserved punishment will be imposed so long as doing so does not pose a threat to the public interest above a defined threshold. This would enable us to excuse dropping charges against the pharmaceutical company whose cooperation is required to recall dangerous drugs from the market. It would excuse a lenient penalty against a company which would be bankrupted were the deserved punishment to be imposed. And it would excuse holding a man in prison beyond the term deserved because he is extremely dangerous, or because, given a few more months of treatment, he would be rehabilitated. The irony of this mixed strategy, as the above examples illustrate, is that it results in even heavier average sentences for common criminals than would follow from a pure retributivist strategy and even lighter sentences for white-collar criminals. 189 It is inconceivable that white-collar criminals will be kept in prison beyond the deserved term to complete their "rehabilitation." Such practices are not only conceivable with common criminals; in the past they have been pandemic.
Conversely, while the power of white-collar criminals in controlling vital productive processes will often make it seem in the public interest to administer less than the deserved punishment, there will be no such rationale for undercutting the deserts of common criminals. As von Hirsch has pronounced:
[R]eleasing an offender early on rehabilitative grounds presents much the same questions as releasing him early on the basis of a prediction that he is not dangerous. Perhaps one could imagine a treatment program that would cure the serious offender of his criminal tendencies in a few weeks.
188 See supra note 177.
189
The exception to this pattern is illustrated by the oil spill example discussed earlier, in which the culpability of management is not great, but because of the great harm involved and the difficulty of setting a penalty large enough to deter a large company, utilitarianism demands a higher fine than retributivism. The problem exists more in theory than in practice, since more than nominal fines are rarely imposed for pollution offenses. Moreover, the public opinion survey evidence reviewed earlier suggests that, the intentionality of management notwithstanding, pollution penalties could be massively increased on retributive grounds because of public perceptions of the magnitude of the harm.
But releasing him as soon as he completes his cure-like releasing him immediately if he is predicted not to offend again-remains objectionable as disproportionately lenient in relation to the gravity of the crime for which he was convicted.' 90 Hence, a mixed strategy whereby desert is the goal and utilitarianism the constraint will result in even wider injustices than follow from unadulterated retributivism.
Finally, the implications of the present critique for a mixed strategy in which desert is considered conjointly with other goals, without any of these being constraints, depends entirely on how much weight is given to desert in such deliberations. If desert is a relatively minor consideration, and the main concerns are to keep crime within reasonable bounds while minimizing disparities between the treatment of rich and poor, then we might see criminal justice practices quite similar to the principle of parsimony advocated in the last section. On the other hand, if desert reigns as the pre-eminent rationale, then the critique will remain substantially applicable.
In summary, Norval Morris' mixed strategy of limiting the role of desert to the setting of an upper constraint on the pursuit of utilitarian goals' 9 ' is not susceptible to the critique in this article. The critique is, however, even more strongly applicable to a policy of desert as the goal and utilitarianism as a constraint than it is to a policy of pure retributivism. 
